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Court of Appeals of the District of Columbia. 


No. 323G. 

Albert Biggs, Appellant, 


vs. 

Andrew W. Sparks and Mary T. Sparks. 


a Supreme Court of the District of Columbia. 

At Law. No. 01740. 

Andrew W. Sparks and Mary T. Sparks, Plaintiffs, 

vs. 

Alrert Biggs, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it Remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Complaint , See. 

In the Municipal Court of the District of Columbia. 

Filed October 14, 1918. 

In the Supreme Court of the District of Columbia. 

No. L. & T. 164541. 

At Law. No. 61740. 

Andrew W. Sparks and Mary T. Sparks, Plaintiffs, 

vs. 

Alrert Biggs, Defendant. 

District of Columbia, To wit: 

Your Complainants Andrew W. Sparks and Mary T. Sparks, being 
first duly sworn according to law, states that they are entitled to the 
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possession of the premises No. 641 Eye Street Northeast, located in 
the District of Columbia, and that the same is unlawfully detained 
from them and.held without right by the defendant Albert Biggs, 
whose right of possession thereof has been determined by the service 
of a due notice to quit, said premises being necessarily required by 
the plaintiffs, who are bona fide purchasers thereof, for their own 
occupancy. Complainants therefore pray that a Summons be issued, 
commanding the defendant to appear and show cause why judgment 
should not be given against him for the restitution of the possession 
of said premises, and costs of this suit. 

ANDREW W. SPARKS. 

MARY T. SPARKS. 

2 Subscribed and sworn to before me this 16" day of Septem¬ 

ber A. D. 1918. 

[seal.] H. P. HOWARD, 

Notary Public. 


Sum mons. 


The President of the United States to the defendant, Albert Biggs, 

Greeting: 

You are herebv summoned to appear in this Court on the 28 
day of September, A. I). 1918, at 10 o’clock A. M., to answer the 
plaintiff s complaint and show cause why judgment should not be 
given against you for the restitution of the possession of the premises 
described in the complaint under oath filed herein by said plaintiffs, 
Andrew W. Sparks and Mary T. Sparks, and the costs of this suit, and 
in case of your failure so to appear and answer, the suit will be pro¬ 
ceeded with as in case of default. 

Witness the Honorable Judges of said Court this 17 day of Sept. 
A. D. 1918. 

BLANCHE NEFF, [seal.] 

( / * 

By R. H. ROLLINS, 

Assistant Clerk. 


1.00 Pd. Clerk. 


Marshal’s Return. 


Summoned as within directed. 


9/18, 1918. 


MAURICE SPLAIN, 

U. S. Marshal, 
By E. P. BENNETT, 

Deputy Marshal. 


t 
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Affidavit under Rule 19. 
Filed October 14, 1918. 


District of Columbia, ss: 

Andrew W. Sparks being first duly sworn deposes and says 
that lie is one of the plaintiffs in the above entitled cause, and 
that on the 23rd of July, 1918, this affiant with his wife, 
Mary Theresa Sparks, co-plaintiff herein, and family were re¬ 
siding at No. 645 Eye Street Northeast, which property the 
said plaintiff rented as a monthly tenant, and on the said 23rd 
day of July, 1918, the said plaintiff was notified by the owner of said 
premises that he would be obliged to have possession of said house 
not later than October 1st, for his own occupancy; whereupon on the 
31st day of July 1918, this affiant and his wife purchased premises 
No. 641 Eye Street Northeast, in the City of Washington, District of 
Columbia, as joint tenants, the deed to said property being recorded 
on the 2nd day of August, 1918; that the said plaintiffs were bona 
fide purchasers of the said property, intending to use the same as a 
home for themselves and four children; that this affiant is a machin¬ 
ist in the Navy Yard, and his two daughters are also in the employ 
of the Government as war workers; that the defendant, Albert Biggs 
was at the time of plaintiffs’ purchase of said property for their home, 
a monthly tenant therein at a rental of $22.50 per month; that on the 
17th day of August, 1918 the plaintiffs, as owners of said property, 
served the defendant with a legal thirty days’ notice to quit; 
4 That since the purchase of said property this affiant swears 

that neither he nor his co-plaintiff has collected any rent for 
the said premises and inasmuch as the judgment of the Municipal 
Court was in favor of the defendant, the said defendant has con¬ 
tinued in possession of said premises without the payment of rent, 
and without giving bond or security for the payment thereof; that 
if the said defendant continues in possession without payment of 
rent as aforesaid until such time as this case may be ordinarily ex¬ 
pected to be reached for trial, there is great danger that serious loss 
will result to the owners of the said property as affiant states upon 
information and belief that the said defendant has no real estate 
in the District of Columbia out of which the judgment which may 
be ultimately entered in favor of the plaintiffs may be made: 

Affiant further says that he executes this affidavit in accordance 
with the provisions of the 19th rule of the Supreme Court of the 
District of Columbia, and claims judgment for possession of said 
premises pursuant thereto, and for the rent of the said premises from 
the 15th day of August, 1918, up to and including the date when 
possession of the said premises is recovered, at the rate of $22.50 per 
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month, together with all intervening damages that may occur to the 
property: 

That the defendant is not in the military or naval service of the 
United States. 

ANDREW W. SPARKS. 


Subscribed and sworn to before me this 10 day of October, A. D. 
1918. 

[seal. ] HUBERT NEWSOM, 

Notary Public. 


Affidavit of Defense. 
Filed October 24, 1918. 


District of Columbia, To n it: 


Albert Biggs, being first duly sworn according to law, deposes and 
savs that he is the defendant in the above entitled action and that 
he has a meritorious defense to the same which is as follows: 


That for a period of eight years past he and his family consisting 
of six persons have occupied, as a tenant, the premises at (ill Eye 
Street Northeast, the possession of which is sought to be recovered 
by the plaintiffs in this action. That he is now and has been for 
about two months in the employ of the George A. Fuller Company 
which is engaged in work in War Industries Board at 14th and Ohio 
Avenue, N. W. 

That plaintiffs have been residing at No. 645 Eye Street, N. E., 
as tenants, for more than two years last past; that the plaintiffs rent 
the same from one W. H. Goodman, who has not for a period of more 
than ten years resided at the said premises, but has for a long time 
passed, and now, resides at the Brunswick apartment house. Affiant 
is informed and believes that the said Goodman, owner of the prem¬ 
ises at No. 645 Eye Street, N. E., does not desire or necessarily re¬ 
quire the said premises for his own use and occupation, but that he de¬ 
sires the same for the use of some other person. Affiant further says 
that the said Goodman has not given the plaintiffs any legal notice 
that he necessarily required the said premises for his own 
6 use, but that he merely wrote to said plaintiffs demanding 
possession on the first of October, 1918. That the plaintiffs 
have a valid subsisting lease on the premises at No. 645 Eye Street, 
N. E., not subject to termination, forfeiture or surrender until six 
months after the signing of a treaty of peace between the United States 
and the German Empire, and that there is no reason now existing 
why the said plaintiffs should surrender the same; that the said plain¬ 
tiffs do not necessarily require the premises at No. 641 Eye Street, 
N. E., for their own use and occupation for the reason that they can 
continue to reside at No. 645 Eye Street, N. E. ? where they have re~ 
sided for more than two years. 
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That several times since the plaintiffs purchased premises at 641 
Eye Street, N. E., this affiant has tendered to them the rent due, but 
they refused to accept the same; that he is informed and believes that 
since the judgment in his favor in the Municipal Court, his attorney 
has also made a tender of the rent due which was also refused. That 
he now stands ready and willing to pay the rent due and the rent as 
and when it comes due; and furthermore he is now ready and will¬ 
ing to pav the same into court and abide the outcome of this suit. 

1 * ALBERT BIGGS. 

Subscribed and sworn to before me this 24th day of October, 1918. 

I seal. I NEENAII LAMB, 

Notary Public, D. C. 


7 Motion for Judgment. 

Filed October 26, 1918. 

******* 

Now comes the plaintiffs in the above entitled cause and move this 
Honorable Court for judgment for possession of the property de¬ 
scribed in the complaint herein under Rule 19, for want of a sufficient 
affidavit of defense. 

WALTER P. PLUMLEY, 

Attorney for Plaintiffs. 


To .1. II. Bilbrey, Esq., Attorney for Defendant: 


Please take notice that on 11 le 1st day of November, 1918, at the 
hour of 10 o’clock A. M. or as soon thereafter as counsel can be heard, 
I shall call the above motion to the attention of the Justice holding 


Circuit Court. 


WALTER P. PLUMLEY, 

Attorney for Plaintiffs. 


Service is herebv accepted, this 26 day of October. 1918. 

J. II. BILBREY, 
Attorney for Defendant. 


8 Supreme Court of the District of Columbia. 


Friday, November 1, 1918. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Come now the parties hereto by their respective Attorneys of 
record; whereupon the motion of plaintiffs filed herein for judgment 
for want of a sufficient affidavit of defense under Law Rule 19 of 
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this Court is argued and submitted; upon consideration thereof it 
is ordered that said motion be, and the same is hereby granted; where¬ 
fore, it is considered that the plaintiffs herein do have and recover 
of the defendant herein possession of the premises No. 041 Eye Street, 
North East, located in the District of Columbia, together with the 
costs of suit, to he taxed bv the Clerk, and have execution thereof. 

From the foregoing judgment the defendant, by his Attorney in 
open Court, notes an appeal to the Court of Appeals, and the penalty 
of the bond on said appeal to operate as a supersedeas is hereby fixed 
in the sum of Five hundred dollars ($500.) 

Memorandum. 

November 0, 1018.—Supersedeas bond on appeal approved and 
filed. 

9 Assignment of Errors. 

Filed November 18, 1918. 

* * * * % * * 

Now comes the defendant and files this his assignment of errors 
on the appeal heretofore noted from the judgment entered herein 
and says that in and by said judgment the court committed the 
following errors: 

1. The court erred in granting plaintiffs’ motion for judgment 
of restitution of possession of premises described in said plaintiffs’ 
complaint. 

2. The court erred in ruling that it was not necessary for said 
plaintiffs to show that the said premises were necessarily required by 
plaintiffs for their own use and occupation. 

3. The court erred in granting plaintiffs’ motion and refusing to 
submit the issue of facts raised by defendant’s affidavit to a jury. 

4. The court erred in refusing to rule that the matters set up in 
defendant’s affidavit of defense stated a defense to the said action. 

.T. II. BILBREY, 
Attorney for Defendant. 

Designation of Record. 

Filed November 18, 1918. 

* * * * * . * * 

10 The Clerk of the court, in making up the record on appeal 
in the above entitled action, will please include therein the 

following: 

1. The complaint and summons filed in the Municipal Court. 

2. The affidavit of plaintiff filed herein. 

3. The affidavit of defendant filed herein. 
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4. Motion of plaintiffs for judgment of restitution of possession. 

5. Judgment, noting of appeal, and order fixing bond. 

6. Memorandum of appeal bond. 

7. Assignment of errors. 

8. And this designation. 

J. H. BILBREY, 
Attorney for Defendant. 


11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 10, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 01740 at Law, wherein Andrew 
W. Sparks and Mary T. Sparks are Plaintiffs and Albert Biggs is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of December, 1918. 

[Seal Supreme Court of the District of Columbia.] 

' JOHN R. YOUNG, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3236. Albert Biggs, appellant, vs. Andrew W. Sparks and Mary T. 
Sparks. Court of Appeals, District of Columbia. Filed Dec. 23,, 
1918. Henry W. Hodges, Clerk. 
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3tt ttyt CJmtrt af Appeal* 

OF THE DISTRICT OF COLUMBIA 


ALBERT BIGGS, Appellant, 

VS 

> No. 3236. 

ANDREW W. SPARKS and MARY 
T. SPARKS, Appellees . 


BRIEF FOR APPELLANT. 


STATEMENT. 

This action was brought in the Municipal Court 
by the appellees to recover possession of premises 
No. 641 “Eye” Street N. E. The complaint al¬ 
leged that the appellees were bona fide purchasers, 
that they desired the property for their own use 
and occupation, and that it was wrongfully de¬ 
tained by Albert Biggs, the appellant, whose right 
of possession had been terminated by service of 
notice to quit. (Rec. p. 1.) On hearing the court 




rendered judgment in favor of the defendant. 
(Rec. p. 3.) 

On appeal to the Supreme Court, one of the ap¬ 
pellees filed, under Rule 19 of the said Court, an 
affidavit setting out in substance that with his 
family he resided at No. 645 “Eye” Street N. E., 
which property he occupied as a tenant. That on 
July 23, 1918, he had been notified by the owner 
of said property to vacate not later than October 
1, 1918. That appellees purchased the property 
No. 641 “Eye” Street N. E. for a home for him¬ 
self and family. That he was employed in the 
Navy Yard and his two daughters were war work¬ 
ers. (Rec. p. 3.) 

At the time appellees purchased the property 
in question Albert Biggs, Appellant, occupied the 
same as a monthly tenant at a rental of $22.50 
per month. Appellees accepted no rent from ap¬ 
pellant, but served notice on him to vacate. (Rec. 
p. 3.) 

Appellant by counter affidavit stated in sub¬ 
stance that he was engaged in Government war 
work. That he had occupied the premises No. 
641 “Eye” Street N. E. for more than eight years 
as a tenant. That appellees had a valid subsisting 
lease on premises No. 645 “Eye” Street N. E., not 
subject to termination until six months after the 
declaration of peace. (Rec. p. 4.) 

That since the said Sparks purchased premises 
No. 641 “Eye” Street N. E. appellant had ten¬ 
dered the rent due, but appellees refused to accept 
the same. (Rec. p. 5.) 
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On motion the Court entered judgment that ap¬ 
pellees recover possession of the said premises to¬ 
gether with costs, and have execution. (Rec. p. 6.) 

ARGUMENT. 

I. 

Inasmuch as a number of cases involving the 
Saulsbury Resolution have already been brought 
before this court, counsel will go no further than 
to say that the situation of the appellant was 
clearly intended to be protected by Congress. That 
the fair intent and purpose of the law was to pre¬ 
vent evictions where the property was not neces¬ 
sarily required by the person seeking possession. 
The Appellees’ affidavit does not show such neces¬ 
sity. 

II. 

There is nothing in the affidavit on which judg¬ 
ment was entered which shows that the conven¬ 
tional relation of landlord and tenant ever existed 
between these parties and, of course, there is no 
showing that appellant’s tenancy was ever legally 
terminated. Appellees were owners by purchase 
of the reversion subject to a monthly tenancy in 
favor of appellant. There is nothing to show that 
they acquired the lease, or that the tenant ever 
attorned to them. Appellees’ affidavit (Rec. p. 3) 
states that the notice by which appellant’s tenancy 
was sought to be terminated was served by them 
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as owners of the property, the reversion, and not 
as owners of the lease. 

For the above reasons it is respectfully sub¬ 
mitted that the court erred in granting the motion 
and entering the judgment appealed from. 

J. H. Bilbrey, 
Attorney for Appellant. 
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January Term, 1919 


ALBERT BIGGS, APPELLANT, 


ANDREW W. SPARKS AND MARY T. SPARKS 

APPELLEES. 


Walter P. Plumlky, 
Attorney for Appellees. 
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January Term, 1919. 


No. 3236. 


ALBERT BIGGS, APPELLANT, 

Z'S. 

ANDREW W. SPARKS AND MARY T. SPARKS, 

APPELLEES. 


BRIEF FOR APPELLEES. 


Statement of Case. 

t 

The facts in this case are substantially as stated in 
appellant's brief. Exception is taken, however, to the 
statement as to the allegations contained in the complaint, 
for appellant failed to state that in said complaint the 
appellees swore that they necessarily required the prem¬ 
ises No. 641 Eye Street, Northeast, of which they were 
bona fide purchasers, for their own occupancy (Rec., 

p. 2). 


Argument. 

The appellant's counsel contends that the fair intent 
and purpose of the Saulsbury Resolution was to prevent 
evictions where the property was not necessarily required 
by the person seeking possession, while as a matter o 
fact, the said Resolution by its wording is a “Joint Reso¬ 
lution, To prevent rent profiteering in the District of 
Columbia,'’ and provides, among others, that judgment 
for recovery of possession of real estate in the District 
of Columbia may be made “where the property lias been 
sold to a bona fide purchaser for his own occupancy, 
and the appellant does not deny that the appellees were 
bona tide purchasers of the property. No. 041 Eye Street, 
Northeast, with the intention of using the same for a 

home for themselves and their family. 

This showing is sufficient under the said Saulsbury 
Resolution, yet the appellees went a step further and 
showed to the Court that they were monthly tenants at 
No. 045 Eye Street, Northeast, and were notified by their 
landlord that he was obliged to have possession of the 
said premises; that thereupon the appellees, in order to 
be sure of a home for themselves, purchased premises 
No. 041 Eye Street, Northeast, and served notice upon 
the appellant for possession; that the appellee, Andrew 
W. Sparks, and two daughters were employes of the 
Government (Rec., p. 0), which facts bring this case 
also under the clause of the Saulsbury Resolution, which 
provides that judgment for recovery of possession of 
real estate may be made where “the premises are neces¬ 
sarily required by a landlord or bona fide purchaser for 
occupation either by himself, or his wife, children, or 
dependents while he is in the employ of, or officially con- 
ncctcd with, any branch of the Government. 
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It is not to be believed, however, that the appellant s 
attorney will seriously contend that the Saulsbury Reso¬ 
lution requires necessity to be shown where the property 
has been sold to a bona fide purchaser for his own occu¬ 
pancy. For the Court to so hold, it would have to write 
something into the Act which the legislators did not put 
there. 

In Mackall et al. vs. District of Columbia, 16 App. 
D. C., 301: 

i 

“It is well settled law that every word of a 
statute is to receive effect and to be construed 
according to its ordinary and natural significa¬ 
tion, and the strict letter is not to be departed 
from without good and sufficient cause.” 

t 

f 

Counsel for the appellees desires to call to the atten¬ 
tion of the Court that although appellant in his affidavit 
of defense says that the appellees “had a valid subsisting 

lease on premises No. 645 Eye Street, Northeast”, (Rec., 
p. 4), which they occupied, yet the facts disclosed that 
they held said property as monthly tenants, as shown by 
the affidavit filed under Law Rule 19 (Rec., p. 3). 

It is quite apparent that this appeal is taken by the 
appellant solely for the purpose of delay, and that a 
great hardship is being inflicted upon the appellees by 
being deprived of the property they had bought for a 
home, and the judgment of the Court below is correct 
and should be affirmed. 

Walter P. Plum ley, 

: Attorney for Appellees. 


